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QUESTIONS PRESENTED 


1. Did the Probate Court, on a motion for summary judgment on 


a disputed claim, properly enter judgment against the administrator 


and his surety, on said motion, which claim had not been probated? 


2. Did the Probate Court, on an unprobated claim, properly 
enter judgment against the administrator of the estate, and his surety, 
without hearing evidence or testimony regarding the validity of the 
claim, thereby denying the administrator and his surety the opportunity 


of cross-examination? 


3. Did the Probate Court properly assess interest against the 
administrator and his surety from the date of an alleged overpayment 
on the policy of life insurance on the decedent, which alleged over- 
payment was erroneously made by the Appellee, Metropolitan Life 
Insurance Company, to the Administrator of the decedent's estate, and 
was not caused by any misinformation, fraud or wrongdoing, on the part 
of the administrator or his surety? 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

POINTS RELIED UPON BY APPELLANT 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. The Appellant Properly Made Disbursement at 

The Time of Filing His Final Account of 
February 20, 1959 ; : 
The Court Erred in Granting Judgment Without 
Requiring Strict Proof of Appellee's Claim, 


And Without Affording the Appellants the 
Opportunity of Cross-Examination 


The Court Erred in Awarding Appellee Interest 
On the Alleged Overpayment of $1,000.00 to the 


Appellant, Howard Jerome Smith 
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JURISDICTIONAL STATEMENT 


This appeal is from a final order of the United States District 
Court for the District of Columbia entered on the 17th day of January, 
1962. 


Jurisdiction of this Court is involved under 28 U.S.C.A. 1291 
(1952). ; 


2 
STATEMENT OF THE CASE 


The Appellants, Howard Jerome Smith and the National Surety 
Corporation, are respectively, the Administrator of the Estate of 
Dorothy E. Saunders, deceased, Administration No. 95,255, United States 
District Court for the District of Columbia, and his surety. The dece- 
dent departed this life on the 21st day of March, 1958, intestate, domi- 
ciled in the District of Columbia. Letters of administration were 
granted to the Appellant on the 14th day of April, 1958. The Adminis- 
trator filed his final account in the said estate on the 20th day of Feb- 
ruary, 1959 (J.A. 1-2), together with cancelled checks showing payments 
of probated and uncontested claims against the estate, known to him at 
the time. At the time he filed his final account, he disbursed the 
residue of the estate to himself, Howard Jerome Smith, an individual, 
the sole heir at law and next of kin of the decedent (J.A. 2). In April of 
1961, Howard Jerome Smith was notified by the Metropolitan Life In - 
surance Company of an alleged overpayment to him, as administrator, 
of the estate of Dorothy E. Saunders, in the amount of $1,000.00, on the 
life insurance policy on the decedent (J.A.5). At the time of said notice 
Howard Jerome Smith, administrator of the estate of Dorothy E. Saunders, 
had paid all the debts of the estate, and having no knowledge of the claim 
of Metropolitan Life Insurance Company, had disbursed the funds of the 
estate to himself, as an individual, as aforesaid, and had applied the 


said funds to the purchase of a new home. 


Thereafter, the Metropolitan Life Insurance Company sued him for 
the alleged overpayment of $1,000.00, as an individual in the State of 
Maryland, where he resides, and the said case is still pending before 
the Circuit Court of Montgomery County in the State of Maryland. 


At, or about the same time, the Metropolitan Life Insurance Com- 


pany filed a motion for judgment against the Administrator and his 


surety, together with an affidavit, exhibits, and memorandum of points 


and authorities in support thereof, and after oral arguments by counsel 
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in open Court, an Order was passed on the 17th day of January, 1962, 
granting judgment against Howard Jerome Smith, Administrator of the 
Estate of Dorothy E. Saunders, deceased, and the National Surety 
Corporation, in the amount of $1,000.00, with interest thereon at six 
(6%) per cent per annum from May 1, 1959, and costs. 


This appeal is taken from that Order. 


POINTS RELIED UPON BY APPELLANT 


1. The Court erred in granting judgment against Howard Jerome 
Smith, Administrator, and his surety, because the claim of Metropolitan 
Life Insurance Company was never probated against the estate, and the 
administrator was not notified of said claim until long after the expira- 
tion of the publication against creditors and several months after he had 
filed his final account on the 20th day of February, 1959. 


2. The Court erred in granting judgment without requiring the 
Metropolitan Life Insurance Company to offer strict proof of their 
claim, and without affording the Appellants the opportunity of cross- 


examination. 


3. The Court improperly assessed interest against the Appellants 
where the claim of Metropolitan Life Insurance Company was for an 
alleged overpayment under a policy of life insurance which overpayment, 
if any, was not caused by any mistake, negligence, or wrongdoing on the 


part of the administrator or his surety. 


SUMMARY OF ARGUMENT 


The Court erred in granting judgment, with interest, against the 
administrator and his surety. Any recovery to the Appellee of the alleged 
overpayment to the Appellant is recoverable, if the claim be meritorious, 


only against Howard Jerome Smith, an individual, and sole distributee 
under the Estate of Dorothy E. Saunders, deceased. 
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ARGUMENT 
I 


The Appellant properly made disbursement at the time of 
filing his final account of February 20, 1959. 


Title 18, Section 530, District of Columbia Code (1961) provides 


as follows: 


‘Whenever it shall appear by the first or other account 
of an executor or administrator that all the claims 
against, or debts of, the decedent which have been 
known by or notified to him to have been discharged 
or allowed for in his account, it shall be his duty to 
deliver up and distribute the surplus or residue of 
the personal estate not disposed of by any will, as 
hereinafter directed: Provided, That his power and 
duty with respect to future assets shall not cease; 
and after such delivery he shall not be liable for any 
debts afterwards notified to him, provided he shall 
have advertised as hereinbefore directed, unless 
assets shall afterwards come into his hands which 
shall be answerable for such debts." (underscoring 
supplied) (Mar. 3, 1901, 31 Stat. 1247, ch. 854, 

Sec. 359). 


Title 18, Section 525, District of Columbia Code (1961) provides 
as follows: 


"In case all the assets have been paid away, delivered 
or distributed as herein directed, and a claim shall 
afterwards be exhibited of which the executor or 
administrator hath not knowledge or notice by the 
exhibition of the claim legally authenticated, as herein 
required, he shall not be answerable for the same; and 
if he be sued for any claim and shall make it appear to 
the court in which suit is brought that he hath so paid 
away, delivered, or distributed, and the plaintiff can 
not prove that the defendant had notice as aforesaid 
before such payment, delivery or distribution, the 
court shall not proceed to give judgment (although the 
amount of the claim against the deceased may be ascer- 
tained) until the plaintiff shall be able to show further 
assets coming into the defendant's hands, but if the 
plaintiff shall prove notice, as aforesaid, of the said 
claim against the defendant, judgment may be immedi- 
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ately given for such sum as the plaintiff ought to 
have received as the dividend, and fieri facias may 
issue and have effect, and further judgment may be 
given on coming in of further assets. (Mar. 3, 
1901, 31 Stat. 1245, ch. 854, Sec. 359). 

Title 18, Section 526, of the District of Columbia Code (1961), 
specifically exonerates an administrator from any claim of which he had 
no knowledge or notice by an exhibition of a claim legally authenticated. 
The Administrator in this case has not at any time received notice or 
exhibition of the Appellee's claim legally authenticated. This provision 
of the District of Columbia Code also requires an administrator to give 
notice against creditors in two local publications, giving them at least 
three (3) months before making distribution. The Appellant in this case 
fully complied with this provision of the Code. (J.A. 


In the case of Clawans v. Sheetz (1937, 92 F. 2d 517, 67 App. D.C. 
366), this Honorable Court stated as follows: 


"An executor is exonerated as to any claims as to 
which he had not legal notice prior to distribution.” 


The Appellants submit that this is precisely the situation in this 


case. 


II 


The Court erred in granting judgment without requiring 

strict proof of Appellee's claim, and without affording the 

Appellants the opportunity of cross-examination. 

Appellants submit that there has been no evidence produced to 
substantiate the claim of the Appellee, and that the Appellants were not 


afforded the opportunity of cross-examination. 
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The Court erred in awarding Appellee interest on the 

alleged overpayment of $1,000.00 to the Appellant, 

Howard Jerome Smith. 

The Appellants contend that the Court erred in awarding interest 
to the Appellee for the following reasons: (1) The Appellee was not re- 
quired to produce competent evidence to show it was entitled to a refund 
from the Administrator; (2) The alleged overpayment was not caused in 
any way by the Appellants; and (3) The Appellant, Howard Jerome Smith, 
would have been remiss in his duty as Administrator and would have 
left himself open for personal liability to creditors or other persons, if 
any, entitled to a distributive share of the estate had he returned the 
alleged overpayment without the claim having been first properly 


authenticated and probated. 


CONC LUSION 


For the reasons cited, it is contended by the Appellants that the 


Court erred in granting judgment to the Appellee against the Adminis- 
trator, Howard Jerome Smith, and his surety, the National Surety 


Corporation. 
Respectfully submitted, 


ROBERT T. SMITH 


910 17th Street, N. W. 
Washington 6, D. C. 


Attorney for Appellants. 


First and Final Account of Howard Jerome Smith, Administrator, 
Filed February 20, 1959 


Certification, Filed November 4, 1959 


Certification of Theodore Cogswell, Register of Wills, dated 
November 6, 1959 “ : 4 : 


Motion of Metropolitan Life Insurance Company for Judgment 
Against Administrator and His Surety, Filed August 14, 1961 


Memorandum of Points and Authorities in Support of Motion, 
Filed August 14, 1961 5 5 4 4 


Affidavit of T, DeWitt Dodson, dated nae: 10, 1961, 
Filed August 14, 1961 ae 


Answer of Administrator and His Surety to Motion of Metropolitan 
Life Insurance Company for Judgment Against Administrator 
and His Surety, Filed November 27, 1961 


Motion to Reconsider, Filed January 13, 1962 


Opposition of Metropolitan Life Insurance Company to Motion to 


Reconsider, Filed January 16, 1962 

Order Granting Motion of Metropolitan Life Insurence Company 
for Judgment Against Administrator and His Surety, Filed 
January 17, 1962 sp 

Order, Filed January 17, 1962 

Notice of Appeal, Filed February 14, 1962 


Statement of Points 


Letter from Office of Federal Employees Group Life Insurance to 
Robert T. Smith, Esq., dated June 4, 1959 and sense ion 
Mr. Harry F. Brown : 


Letter from Office of Federal Employees’ Group Life Insurance to 
Arthur T. Smith, Esq., dated ae 22, 1959, and Se by 
Mr. Harry F, Brown 


#1 Instructions to Delivering Employee 


JOINT APPENDIX 


[Filed Feb. 20, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 


ESTATE OF ) No. 95,255) 
DOROTHY E. SAUNDERS, DECEASED Administration Docket 
Date of death-March 21, 1958 ) 198 


FIRST AND FINAL ACCOUNT OF HOWARD 
JEROME SMITH, ADMINISTRATOR 


———— ees ln 
Assets Disburse- 
Letters Issued-April 14, 1958 Received ments 


This accountant charges himself with the 
following assets: 


Federal Employees; Group Life Insurance 5,000.00 
Earned Compensation - Department of Justice 373.94 
Civil Service Retirement Fund 1,571.78 
This accountant charges himself with the 

following disbursements: 

Was hington Gas Light Company 

Woodward & Lothrop 

Thompson Dairy 

Kann's Department Store 

Jelleff's Department Store 

Potomac Electric Power Co. 

Bergman's Laundry 

Warren D. Brill, M.D. 


Assets Disburse- 

Received ments 
Lensburch's Department Store 45-66 
Department of Justice (Credit Union) 130.30 
Lee's Funeral Home $1,053.70 1,000.00 
Robert T. Smith, Esquire (Attorney's Fee) 600.00 
Court Costs 30.96 


Balance for Distribution to Howard Jerome 
Smith, nephew 5,069.57 


TOTALS 6,945.72 


DISTRICT OF COLUMBIA, to wit: 


I, the undersigned, Howard Jerome Smith Administrator of the es- 
tate of Dorothy E. Saunders late of the District of Columbia, deceased, 
do solemly swear that the foregoing account is just and true, and that I 
have bona fide paid, or secured to be paid the several sums for which I 
claim credit and allowances. 

/s/ Howard Jerome Smith 


Sworn to and subscribed before me this 16th day of February, A.D., 1959. 


/s/ Benjamin F. Rossner 
Notary Public, D. C. 
[Notarial Seal] My Commission Expires Aug. 14, 
1962 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Probate Court 
On this 5th day of November, A.D. 1959, the foregoing account, be- 
ing now presented for approval, the same is, after examination by the 
Court, approved and passed. 


/s/ Burnita Shelton Matthews 
Judge 


[Filed Nov. 4, 1959] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
FINANCE OFFICE 
NON-TAXABLE CERTIFICATE 


In the Matter of the October 29, 1959 
Estate of 
DOROTHY E. SAUNDERS, DECEASED 


I, Robert J. Dunham, representing the Finance Officer of the Dis- 
trict of Columbia do hereby certify that a sworn return for Inheritance 
Tax purposes has been filed with the Finance Officer by the person or 
persons required by law to file such return; that investigation has been 


made of the values placed upon all property set out in the schedules filed 
with said return and that, after allowing all lawful debts and other deduc- 
tions and the statutory exemptions applicable thereto, it was ascertained 


that said estate was not subject to Inheritance Tax imposed by Article I 
of Title V of the District of Columbia Revenue Act of 1937, as amended; 
hence no assessment was made thereon. 

I further certify that no Estate Tax imposed by Article II of the 
aforementioned Act, as amended, is assessable in connection with the 
above estate. 

FINANCE OFFICER 


By /s/ Robert J. Dunham 
Supervisor, Inheritance and 
Estate Taxes Revenue Division 


(This certificate is issued for presentation by the personal representative 
of the estate to the Register of Wills for the purposes of final accounting). 


DISTRICT OF COLUMBIA, to wit: 


I, Theodore Cogswell, Register of Wills for the District of Colum- 
bia, Clerk of the Probate Court, DO HEREBY CERTIFY, That the fore- 
going is a true copy of the original first and final account of Howard 
Jerome Smith, administrator, filed and recorded in the office of the 
Register of Wills for the District of Columbia, Clerk of the Probate Court, 
in the matter of the estate of Dorothy E. Saunders, deceased, Case No. 
95,255, Adm. Doc. 198. 

I FURTHER CERTIFY, That I have compared said copy with the 
original record in said office, and find it to be a full, true and correct 
transcript thereof. 

WITNESS my hand and the seal of the said Probate 
Court, this 6th day of November, A.D. 1959. 


/s/ Theodore Cogswell 
Register of Wills for the District of 
[Official Seal] Columbia, Clerk of the Probate Court. 


[Filed Aug. 14, 1961] 
MOTION OF METROPOLITAN LIFE 
INSURANCE COMPANY FOR JUDGMENT 
AGAINST ADMINISTRATOR AND HIS SURETY 
Metropolitan Life Insurance Company, by its attorneys, moves the 


Court to enter judgment in its favor against Howard Jerome Smith, Ad- 


ministrator of the above-named decedent's estate, and The National 


Surety Corporation, the surety on his administrator's bond, for the rea- 
sons set forth as follows: 

1. The movant herein is a corporation organized under the laws of 
the State of New York and is engaged in the life insurance business in the 
District of Columbia and elsewhere. 

2. As more fully appears from the affidavit attached hereto and 
prayed to be read as part hereof, the said Metropolitan Life Insurance 
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Company on December 19, 1958 paid to said Administrator the sum of 
$5,000, representing the proceeds of its group policy number 17000-G, 
insuring the life of the above-named decedent. Subsequently, on or about 
April 13, 1959 said Metropolitan Life Insurance Company discovered that, 
due to a mistake on the part of said insured's employing agency in the 
Federal Government, it had made an overpayment of $1,000. and, on April 
22, 1959 and frequent occasions thereafter, requested said Administrator 
to repay said amount. 

3. Said Administrator's final account was not approved herein until 
November 5, 1959. Despire the fact that he had been notified over six 
months earlier that $1,000 of the assets he held had been paid to the es- 
tate in error, he failed and refused to remit the same, but rather dis- 
tributed the entire estate, including said $1,000, to himself as sole heir 
at law and next of kin of said decedent. 


4, By reason of the foregoing, movant says that said Administrator 


breached the duties of his office herein and prays that judgment be entered 
against him and his surety in the amount of $1,000, together with interest 
at 6% per annum from December 19, 1958 and costs. : 

DRURY, LYNHAM & POWELL 


By /s/ Henry H. Paige 
Attorneys for Metropolitan 
Life Insurance Company 


[Filed Aug. 14, 1961] 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION 
The Court has jurisdiction of the parties and subject matter herein 
and is authorized to grant the relief sought under the provisions of Sec- 
tion 28-2403 of the Code of Law for the District of Columbia, 1951 Edition, 
which reads as follows: 
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In all cases where, by the provisions of this code, a bond is 
required from an executor, administrator, administrator cum testa- 
mento annexo, administrator de bonis non, guardian, committee, 
collector, trustee, receiver, assignee for the benefit of creditors, 
or any other fiduciary appointed or confirmed by the District Court 
of the United States for the District of Columbia, or any members 
thereof, or where a bond is required from any party to a cause or 
proceeding pending in such court, such bond shall be in the form of 
an undertaking, under seal, in a maximum amount to be fixed by the 
court, conditioned as required by law, the surety or sureties therein 
submitting themselves to the jurisdiction of the court and undertak- 
ing for themselves and each of them, their and each of their heirs, 
executors, administrators, successors, and assigns to abide by and 
perform the judgment or decree of the court in the premises, and 
further agreeing that, upon default by the principal in any of the con- 
ditions thereof, the damages may be ascertained in such manner as 
the court shall direct; that the court may give judgment thereon in 
favor of any person thereby aggrieved against such principal and 
sureties for the damages suffered or sustained by such aggrieved 
party, and that such judgment may be rendered in said cause or pro- 
ceeding against all or any of the parties whose names are thereto 
signed. 

And the said District Court of the United States for the District 
of Columbia and its respective terms, be, and they are hereby, 
vested with and given jurisdiction and authority to enter such judg- 
ments and decrees against the principal and surety or sureties, or 
any of them, upon such undertaking as law and justice shall require: 
Provided, That nothing herein contained shall deprive any party hav- 


ing a claim or cause of action under or upon such undertaking from 


electing to pursue his ordinary remedy by suit at law or in equity. 
All provisions of this code relating to actions, remedies and 
proceedings upon bonds of such fiduciaries shall apply and be 


effective as to such undertakings to the same extent as if such un- 


dertaking had been expressly mentioned and referred to therein. 
Respectfully submitted, | 
DRURY, LYNHAM & ee 


By /s/ Henry H. Paige 
Attorneys for Metropolitan 
Life Insurance Company 


[Filed Aug. 14, 1961] 
AFFIDAVIT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ~ 


T. DeWitt Dodson, being duly sworn, deposes and says: I am Asst. 
General Counsel of the Metropolitan Life Insurance Company and am 
authorized to execute this affidavit in its behalf. The matters and things 
hereinafter set forth are true as I verily believe. | 

1. Dorothy E. Saunders, as an employee of the Immigration and 
Naturalization Service, United States Government, was insured under 
Metropolitan Life Insurance Company's Group Policy No. 17000- G issued 
to the United States Civil Service Commission pursuant to the Federal 
Employees Group Life Insurance Act of 1954. 

2. The amount of insurance payable by reason of the death of an 
insured is computed in accordance with the provisions of Section 4 of 
said policy, a copy of which is attached hereto as Exhibit A, and is de- 
pendent on the insured's annual salary from his Federal employment: 
that is to say, if the insured's annual compensation is more than $3,000 
and not greater than $4,000, the amount of insurance benefits is $4,000; 
if his annual compensation is greater than $4,000 but not in excess of 
$5,000, the amount of benefits is $5,000, and so on. 
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3. The said Dorothy E. Saunders died on or about March 28, 1958, 
and Howard Jerome Smith applied for the proceeds of said policy as Ad- 
ministrator of her estate appointed by the United States District Court for 
the District of Columbia, Administration No. 95,255. 

4. On October 14, 1958, the Immigration and Naturalization Serv- 
ice certified to said Metropolitan Life Insurance Company that at the time 
of her death said insured's annual rate of compensation was $4,325. A 
photocopy of this certification is attached hereto as Exhibit B. Accord- 
ingly, said Company computed the amount of life insurance payable to be 
$5,000, and on December 19, 1958 forwarded its check for that amount to 
said Administrator. 

5. Subsequently, in an audit conducted by the Civil Service Commis- 
sion, it was discovered that said insured's annual rate of compensation 
was $3,925, and under date of April 13, 1959, her employing agency sent 
a further certificate to the insurer setting forth the corrected annual sal- 
ary. A photocopy of this certification is attached hereto as Exhibit C. 

6. On the basis of the foregoing, said Metropolitan Life Insurance 
Company ascertained it had made an overpayment of $1,000 in insurance 
benefits to said Administrator and promptly requested reimbursement. 
Photocopies of correspondence between said Company and the attorney of 
record for said Administrator are attached hereto as Exhibits D through 
H inclusive. 

"7. Notwithstanding the fact that said Administrator was notified of 
the overpayment as early as April 22, 1959, and repeatedly requested to 


repay said amount, he has failed and refused to remit the $1,000 to said 


Metropolitan Life Insurance Company. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my seal, this 10th day of August, 1961. 
Metropolitan Life Insurance Company 
By: /s/ T. DeWitt Dodson [SEAL] 
[JURAT the 10th day of August, 1961] 


[Filed Nov. 27, 1961] 
ANSWER OF ADMINISTRATOR AND HIS 
SURETY TO MOTION OF METROPOLITAN 
LIFE INSURANCE COMPANY FOR JUDGMENT 
AGAINST ADMINISTRATOR AND HIS SURETY | 

Comes now Howard Jerome Smith, Administrator of the subject es- 
tate in answer to the above-entitled Motion of the Metropolitan Life Insur- 
ance Company, and states as follows: 

1. The Administrator, Howard Jerome Smith, and his Surety, Na- 
tional Surety Corporation, hereinafter referred to as the defendants, are 
without sufficient knowledge of the allegations of paragraph Number 1 of 
the said Motion and therefore demand strict proof thereof. 3 

2. The defendant, Howard Jerome Smith, admits that the sum of 
$5,000.00 was delivered to him in payment of a sum due him as Adminis- 


trator of the subject estate pursuant to the Federal Employees Group Life 


Insurance Act of 1954; that said Howard Jerome Smith accepted said sum 
as Administrator of said estate in good faith and thereafter accounted for 
and disbursed said money in accordance with Law. : 

3. Answering paragraph Number 3 of said Motion, the defendant 
Howard Jerome Smith avers that he duly published against creditors of 
the estate in the Washington Evening Star and the Washington Law Report- 
er, and at the time of filing his final account as Administrator on the 20th 
day of February, 1959, he paid all known probated claims, verified debts, 
and taxes, and disbursed the remainder of the estate in accordance with 
Law. 

4, The Defendants contend that the Movant's claim is barred by 
the Statute of Limitations and by the Doctrine of Laches. 

5, The defendants deny there is any privity of contract between the 
Movant and these defendants and, if the Movant has any claim as alleged, 
it is against the Immigration and Naturalization Service of the United 
States Government and not these defendants. 


/3/ Howard Jerome Smith 
Administrator of the Estate of 
Dorothy E. Saunders, Deceased 
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Howard Jerome Smith, being first duly sworn, on oath deposes and 
says that he is the Administrator of the Estate of Dorothy E, Saunders, 
deceased, Administration No, 95,255, and has read and is familiar with 
the foregoing Answer by him subscribed; that the matters and things 
stated therein of his own knowledge are true and those stated upon infor- 
mation and belief he verily believes to be true. 

/s/ Howard Jerome Smith 


[JURAT the 14th day of November, 1961] 


The defendant, National Surety Corporation, surety for the defend- 
ant, Howard Jerome Smith, Administrator of the Estate of Dorothy E. 
Saunders, Administration Number 95, 255, is entirely without knowledge 
of the matters and things involved in the subject case, and therefore adopts 
the Answer of the Defendant, Howard Jerome Smith, Administrator of said 
estate. 
NATIONAL SURETY CORPORATION 
By: 


[JURAT the day of November, 1961]. 


[Certificate of Service] 


[Filed Jan. 13, 1962] 
MOTION TO RECONSIDER 


Comes now Robert T. Smith, Attorney for Howard Jerome Smith, 
Administrator of the Estate of Dorothy E. Saunders, and respectfully 
moves the Court to reconsider its Order of January 5th, 1962, granting 
the Plaintiffs’ Motion for Judgment Against Administrator and Surety, 
and as reasons therefore states as follows: 

1. Proper proof of the alleged overpayment of the Plaintiff to the 
Administrator of the subject estate was not submitted to the Court. 
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2. The Defendants were not afforded their right to cross-examine 


the Plaintiff regarding its claim against them. 

3. The Court erred in entering judgment against Howard Jerome 
Smith, Administrator of the subject estate and his surety, for the evidence 
before the Court clearly showed that Howard Jerome Smith, Administrator 
of the Estate of Dorothy E. Saunders, properly paid the money involved to 
Howard Jerome Smith, an individual. Therefore, the recovery of the said 
money, if recovery is to be allowed, should be against Howard Jerome 
Smith, an individual, and not Howard Jerome Smith, Administrator of the 
Estate of Dorothy E. Saunders, or his Surety. | 

4. A suit against Howard Jerome Smith, an individual, involving the 
same subject matter is pending in the Circuit Court of Montgomery County, 
Maryland. : 


/s/ Robert T. Smith 


Attorney for Administrator 
* OK OK 


[Certificate of Service] 


[Filed January 16, 1962] 
OPPOSITION OF METROPOLITAN LIFE 
INSURANCE COMPANY TO MOTION TO RECONSIDER 

For its opposition to the motion to reconsider filed herein on behalf 
of Howard Jerome Smith, Administrator, the Meroron any Life Insurance 
Company, by its attorneys, says as follows: 

1. Proper proof of the overpayment by Metropolitan Life Insurance 
Company to the Administrator is before the Court in the form of an un- 
controverted affidavit with exhibits attached. At the hearing on January 
4, 1962, the Court asked whether the Administrator wished to submit con- 
trary affidavits; this offer was declined. Nor are any affidavits submitted 
with the Administrator's motion to reconsider. 
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2. No material issues of fact have been raised in connection with 
Metropolitan Life Insurance Company's claim herein, and accordingly the 
Administrator's assertion of a right of cross-examination is without merit. 

3. The evidence before the Court showed that the Administrator was 
notified of the claim of Metropolitan Life Insurance Company in excess of 
six months before the approval of his final account and that he breached 
the duties of his office by distributing the entire assets of the estate with- 
out making provision for the payment of that claim. Accordingly, pursuant 
to Section 28-2403 of the Code of Law for the District of Columbia, judg- 
ment was properly entered against the Administrator and his surety. 

4. Said Administrator distributed the entire assets of the estate to 
himself as the sole heir at law and next of kin of the decedent. According- 
ly, aS an individual he received $1,000 to which he is not entitled; in addi- 
tion to the liability of the Administrator and his surety for the breach of 
the Administrator's fiduciary duty, the distributee as an individual is lia- 
ble for the return of the amount wrongfully received by him. Payment to 
Metropolitan Life Insurance Company by either the Administrator, the 
Surety, or the individual will discharge the obligation. However, until pay- 
ment is received, it has rights against all three which it is obliged to as- 
sert for its own protection. 

5. For the foregoing reasons, it is respectfully submitted that the 
motion for reconsideration should be denied. 

DRURY, LYNHAM & POWELL 
By /s/ Henry H. Paige 
* *K 


Attorneys for Metropolitan 
Life Insurance Company 


[Certificate of Service] 


[Filed Jan. 17, 1962] 


ORDER GRANTING MOTION OF METROPOLITAN 
LIFE INSURANCE COMPANY FOR JUDGMENT 
AGAINST ADMINISTRATOR AND HIS SURETY 
Upon consideration of the motion of Metropolitan Life Insurance 
Company for judgment against the administrator and his surety herein, 
the affidavit, exhibits and memorandum of points and authorities in sup- 
port thereof, the answer filed on behalf of said administrator and surety, 
and the arguments of counsel in open court, and it appearing to the Court 
that said motion should be granted, it is by the Court, this 17th day of 
January, 1962, 


ORDERED, as follows: 
1. That the motion of Metropolitan Life Insurance Company for 


judgment against Howard Jerome Smith, Administrator of the above- 
named decedent's estate, and the National Surety Corporation, the surety 
on said administrator's bond, be and the same hereby is granted. 

2, That judgment be and it hereby is entered in favor of Metro- 
politan Life Insurance Company against Howard Jerome Smith, Adminis- 
trator of the Estate of Dorothy E. Saunders, deceased, and the National 
Surety Corporation, in the amount of $1,000, with interest thereon at 6% 
per annum from May 1, 1959, and costs. 


/s/ John J. Sirica 
Judge 


SEEN: 


/s/ Robert T. Smith 
Attorney for Howard Jerome Smith, 
Administrator and the National 
Surety Corporation. 


{Filed Jan. 17, 1962] 
ORDER 


Upon consideration of the motion of Administrator to reconsider 
filed herein Jan. 13; 1962, it is this 17th day of January, 1962, 
ORDERED that the motion be, and the same hereby is, denied. 
HARRY M. HULL, Clerk 
By /s/ Amelia G. Shannon 
Deputy Clerk 
By direction of 


John J. Sirica 
Judge 


[Filed Feb. 14, 1962] 


NOTICE OF APPEAL 


Notice is hereby given this 14th day of February, 1962, that Howard 
Jerome Smith, Administrator hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 19th day of January, 1962 in favor of Metropolitan Life In- 
surance Company against said Howard Jerome Smith. 


/s/ Robert T. Smith 


Attorney for Administrator 
* * 


Copy mailed to: 


Drury, Lynham & Powell 
Attorneys at Law 
Colorado Building 
Washington 5, D. C. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
In the matter of the ) 
Estate of Appeal No. 16,947 
DOROTHY E. SAUNDERS, DECEASED. ) 


STATEMENT OF POINTS 


1. Did the Probate Court properly enter judgment against the Ad- 
ministrator and his Surety on the Motion for Judgment on a disputed 
claim, which had not been probated? 


2. Did the Probate Court properly enter a judgment against the 


Administrator and his Surety without hearing evidence in testimony re- 
garding the validity of an un-probated claim and without affording the 
Administrator or his Surety the opportunity of cross-examination? 


3. Did the Probate Court properly assess interest against the Ad- 
ministrator and his Surety from the date of an alleged over payment un- 
der a policy of life insurance on the life of a decedent, where the alleged 
over payment was erroneously made by the life insurance company and 
was not caused by any misinformation or wrongdoing on the part of the 
Administrator and/or his Surety? 

/s/ Robert T. Smith 


910 17th Street, N. W. 
Washington, D. C.. 


Attorney for Appellant 


[Certificate of Service] 
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OFFICE OF FEDERAL EMPLOYEES' GROUP LIFE INSURANCE 
330 Fourth Avenue 
New York 10, N. Y. 


June 4, 1959 


Robert T. Smith, Esq. 
Law Offices 
Suite 428 Barr Building Re DOROTHY E. SAUNDERS 


910-17th Street, N. W. 17000-G 
Washington 6, D. C. 


Dear Mr. Smith: 


Pursuant to the telephone conversation the undersigned 
had with you today, attached is a copy of the letter sent to you 
on April 22, 1959. 


As I informed you over the phone, this letter was sent to 
you registered mail, and was signed for as per attached receipt. 


Be that as it may, we would appreciate immediate ar- 
rangements for the reimbursement of the sum of $1,000 that 
was overpaid on this claim. 

Yours truly, 


/s/ Harry F. Brown 
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OFFICE OF FEDERAL EMPLOYEES' GROUP LIFE INSURANCE 
330 Fourth Avenue 
New York 10, N. Y. 


HFB April 22, 1959 


Arthur T. Smith, Esq. 

Attorney at Law 

Suite 428 - Barr Building Re DOROTHY E. SAUNDERS 
910-17th Street, N. W. 17000-G 

Washington 6, D. C. 


Dear Sir: 


Reference is made to our letter to you of December 19, 1958, 
to which we attached a check for the sum of $5,000 drawn to the 
order of Howard Jerome Smith as administrator of the estate of 
Dorothy E. Saunders, deceased. 


The payment of the sum of $5,000 to the administrator was 
based upon a certification by the insured's employing agency that 
her annual rate of basic salary established for insurance purposes 
was $4,325. 


We now have an amended form from the agency stating the 
insured's correct annual rate of basic salary for insurance pur- 
poses was $3,925, rather than the $4,325 previously reported. 


The original information given by the agency included the 
increase authorized under Public Law 85-462. The law provides 
as follows: 


"For the purpose of determining the amount of insurance for 
which an individual is eligible under the Federal Employees' 
Group Life Insurance Act of 1954, all changes in rates of com- 
pensation or salary which resulted from enactment of this title 
shall be held and considered to be effective as of the date of such 
enactment." 


As Mrs. Saunders died on March 28, 1958, prior to the date 
of enactment of the law (June 20, 1958), she was not eligible for 
the increase for insurance purposes. 


Therefore, based upon the correct annual salary for Dorothy 
E. Saunders on her date of death of $3,925, the administrator was 
entitled only to $4,000, and not the $5,000 that was paid. 


Will you please make arrangements for the estate to 
reimburse this Office in the sum of $1,000? 


Your truly, 


Harry F. Brown 
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#1-INSTRUCTIONS TO DELIVERING EMPLOYEE 


Show address of Show address where 
delivery delivered 


(Additional charges required for these services) 


RETURN RECEIPT 
Received the numbered article (illegible)... 


Signature or: name of Addressee 
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Robert T. Smith 
Signature of Addressee's Agent, if any 
(Illegible) 


Date Delivered Address Where Delivered 
4-23-59 (only if requested) 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellee Metropolitan Life In- 
surance Company the question presented is whether the 
Court below properly entered judgment against an ad- 
ministrator and the surety on his administrator’s bond 
for the amount of a valid claim against the decedent’s 
estate when the administrator, having knowledge of the 
claim six months prior to the approval of his final account, 
ignored the same and distributed the entire assets of the 
estate to himself as sole heir at law and next of kin of 
the decedent. 
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Statutes Involved . 
Summary of Argument 


Argument... — = 
I. The nieeetor s Act of distributing the ane 
cedent’s entire estate prior to the approval of 
his final account was done at his peril.. 
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and should be dismissed 
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COUNTERSTATEMENT OF THE CASE 


Appellants in No. 16,947 are respectively the Admin- 
istrator of the Estate of Dorothy E. Saunders, deceased. 


2 


and the surety on the Administrator’s bond. Hereinafter, 
they are referred to as Administrator and Surety. 


Said decedent, as an employee of the Immigration and 
Naturalization Service of the United States Government, 
was insured under Appellee Metropolitan Life Insurance 
Company Group Policy No. 17000-G issued to the United 
States Civil Service Commission pursuant to the Federal 
Employees’ Group Life Insurance Act of 1954. Under 
the terms of said policy, the amount of life insurance 
payable is dependent on the employee’s annual salary, e.g., 
if the employee’s compensation is more than $3,000 and 
not greater than $4,000 per annum, the insurance bene- 
fits are $4,000; if the employee’s annual salary is greater 
than $4,000 but not in excess of $5,000, the amount of 
benefits is $5,000, and so on. [J.A. 7] 


The decedent died on or about March 28, 1958 and 
subsequently the Administrator applied for the proceeds 
of said policy on behalf of her estate. On October 14, 
1958, the Immigration and Naturalization Service certi- 
fied to Appellee that at the time of her death, decedent’s 
annual rate of compensation was $4,325; on the basis of 
this certification, Appellee computed the amount of bene- 
fits payable to be $5,000 and on December 19, 1958 for- 
warded its check in that amount to the Administrator. 
Thereafter, an audit conducted by the Civil Service Com- 
mission disclosed that decedent’s annual rate of compen- 
sation was $3,925, and under date of April 18, 1959, the 
Immigration and Naturalization Service forwarded a 
further certificate to Appellee setting forth the corrected 
annual salary. Appellee thus ascertained that it had 
made an overpayment to the Administrator of $1,000, and 
as early as April 22, 1959, it wrote the Administrator 
through his present counsel, explained the situation and 
requested repayment. In the interim, upon filing of his 
account in February, 1959, the Administrator distributed 
the entire assets of the Estate to himself. Although the 
account was not approved and passed by the Court below 
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until November 5, 1959, Appellee’s requests for repayment 
in April, May, June and September, 1959, were ignored. 
[J.A. 8] 


On August 14, 1961, Appellee filed in the probate pro- 
ceeding a motion for judgment against appellants, with 
supporting memorandum, affidavit and exhibits. [J.A. 4- 
8] The Administrator’s and Surety’s answer to said mo- 
tion raised no issues of material fact [J.A. 9], and after 
hearing, the Court below entered an order on January 19, 
1962, granting the motion. [J.A. 13] The Administrator 
noted this appeal from that order on February 14, 1962 
[J.A. 14]. On February 26, 1962, the Surety moved to 
amend the notice of appeal to include it as a party appel- 
lant, and by order dated March 19, 1962, the Court below 
granted the motion. [Record] 


STATUTES INVOLVED 


District of Columbia Code (1961 ed.), Sec. 28-2403. 


Fiduciary’s bond—Undertaking to be given in lieu 
thereof—Form—Judgments thereon—Jurisdiction of Dis- 
trict Court—Actions, remedies, proceedings. 


In all cases where, by the provisions of this code, a 
bond is required from an executor, administrator, ad- 
ministrator cum testamento annexo, administrator de 
bonis non, guardian, committee, collector, trustee, re- 
ceiver, assignee for the benefit of creditors, or any other 
fiduciary appointed or confirmed by the United States 
District Court for the District of Columbia, or any mem- 
ber thereof, or where a bond is required from any party 
to a cause or proceeding pending in such court, such bond 
shall be in the form of an undertaking, under seal, in a 
maximum amount to be fixed by the court, conditioned as 
required by law, the surety or surities therein submitting 
themselves to the jurisdiction of the court and under- 
taking for themselves and each of them, their and each 
of their heirs, executors, administrators, successors, and 
assigns to abide by and perform the judgment or decree 
of the court in the premises, and further agreeing that, 
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upon default by the principal in any of the conditions 
thereof, the damages may be ascertained in such manner 
as the court shall direct; that the court may give judgment 
thereon in favor of any person thereby aggrieved against 
such principal and sureties for the damages suffered or 
sustained by such aggrieved party, and that such judg- 
ment may be rendered in said cause or proceeding against 
all or any of the parties whose names are thereto signed. 


And the said United States District Court for the Dis- 
trict of Columbia and its respective special terms, be, 
and they are hereby, vested with and given jurisdiction 
and authority to enter such judgments and decrees against 
the principal and surety or sureties, or any of them, upon 
such undertaking as law and justice shall require: Pro- 
vided, That nothing herein contained shall deprive any 
party having a claim or cause of action under or upon 
such undertaking from electing to pursue his ordinary 
remedy by suit at law or in equity. 


All provisions of this Code relating to actions, remedies 
and proceedings upon bonds of such fiduciaries shall apply 
and be effective as to such undertakings to the same 


extent as if such undertaking had been expressly men- 
tioned and referred to therein. 


SUMMARY OF ARGUMENT 


An administrator who makes final distribution of an 
estate prior to the approval of his account does so at his 
peril. Although Appellee’s claim against the decedent’s 
estate had not been exhibited or passed, the Administrator 
had actual knowledge of the claim six months prior to the 
approval of his account. Under these circumstances, it 
was the duty of the Administrator either to retain suffi- 
cient assets to pay the claim, or to give the Appellee 
written notice to exhibit the same within the time re- 
quired by law, and in the event of Appellee’s failure to do 
so, the Administrator’s obligation to retain assets for 
Appellee’s benefit would have been at an end. The Ad- 
ministrator took neither step, but rather, upon the filing 
of his account in February, 1959, distributed the entire 
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estate to himself as sole heir at law and next of kin, there- 
by breaching the duties of his office and the trust in him 
reposed. The fact that the Administrator previously pub- 
lished against creditors affords him no protection under 
the circumstances of this case, since the time limit set 
forth in the notice expired before Appellee’s claim arose, 
and the Administrator was informed of Appellee’s claim 
prior to the time his account was approved. The validity 
of Appellee’s claim was not contested, and the Court below 
was correct in entering judgment against the Adminis- 
trator and the Surety. The appeal of the Surety, not 
having been timely filed, should be dismissed. 


ARGUMENT 


I. The Administrator’s act of distributing the decedent’s 
entire estate prior to the approval of his final account 
was done at his peril. 


The Administrator filed his final account in February, 
1959 and at that time distributed the entire assets of 
decedent’s estate to himself. He was notified of Appellee’s 
claim in April, 1959 and his account was not approved 
until November, 1959. Had he not made distribution 
prior to the approval of the account, the Administrator 
would have been in a position to retain assets to cover 
Appellee’s claim as required by law. Having done so, it 
was incumbent upon him to return sufficient assets to the 
estate to cover the claim. 


In the case of Miller-Shoemaker Real Estate Co. v. 
Sturgeon, (1908), 31 App.D.C. 406, the question before 
the Court was whether an estate could legally be dis- 
tributed without an order of Court directing such dis- 
tribution. In holding that it could, the Court referred 
to the laws of Maryland after which our probate laws are 
patterned and at page 408 quoted as follows from the case 
of Donaldson v. Raborg, 28 Md. 55: 
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“* * * Ordinarily it would be safer for an ad- 
ministrator to pursue the course pointed out by this 
latter section, but there is no express command of the 
law that he should do so. The duty is cast upon him, 
in the first instance, to ascertain who the distributees 
and persons entitled are. He administers the estate 
in pais (Connor v. Ogle, 4 Md.Ch. 450), and, if he 
pays the right parties their proper shares, he is pro- 
tected, whether it is done under the sanction of the 
court or not; and it makes no difference whether 
such payments be made before or after the passing of 
an account, showing the balance for distribution. 
Such payments, where estates are solvent, are fre- 
quently made before such an account is passed; and 
in some cases an administrator will be compelled to 
make them.” 


The only condition precedent to the making of such 
distribution by an administrator is that the legal 
debts against the estate shall have been first paid 
and discharged. * * *. 


In commenting on this decision, Victor $. Mersh, whose 


qualifications as the outstanding authority on local pro- 
bate practice are well recognized, stated: 


The idea that the distribution of a balance of 
assets will ever be compelled prior to approval of an 
account should be taken with salt. That such distri- 
bution may properly be made by a fiduciary who 
knows his facts is considered true—but it is a dan- 
gerous truth, since it does depend literally upon the 
premmiee, namely, that the fiduciary knows all relevant 
acts. 


2 Mersch, Probate Practice in the District of 
Columbia, 2nd Ed., Sec. 2292, at top of p. 488. 

It is manifest that although an administrator may make 
distribution before his account is approved by the Court, 
he assumes the risks inherent in proceeding in this 
manner. In the event the Court does not approve an 
account as stated, it can not be successfully argued that 
distribution having already been made, the administrator 
is not obliged to take remedial action. To the same effect, 
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when an administrator learns of facts prior to the ap- 
proval of his account which place its validity in doubt, 
he cannot with impunity ignore the situation simply 
because distribution has been made. On the contrary, an 
administrator’s obligation under such circumstances is to 
put the matter straight and the prior act of effecting 
distribution of the estate on his own authority without 
waiting for the Court’s approval affords him no protection 
whatsoever. 


II. It was the duty of the Administrator to retain 
assets to cover Appellee’s claim. 


Upon being advised of Appellee’s claim, it was incum- 
bent on the Administrator to follow the clear mandate of 
Section 18-528 of the District of Columbia Code, which 
provides: 


It shall be the duty of an executor or administrator 
to pay all just claims against his decedent exhibited 


to him, or a just proportionable part thereof, ac- 
cording to the assets; and if any claim be known 
to him (although the same be not exhibited) he shall 
retain the same, or a just proportionable part, for 
the benefit of the creditor: Provided, that if any 
executor or administrator shall have actual knowl- 
edge of a claim which has not been exhibited or 
passed he shall give notice in writing to the creditor, 
eee the claim to be either exhibited or passed, 
as herein provided, within thirty days if such creditor 
be a resident and within ninety days if he be a non- 
resident of said District, and after the expiration of 
such period, and after the expiration of the period 
for distribution provided by Section 18-519 the execu- 
tor or administrator shall not be required to retain 
any part of the estate for the benefit of such creditor, 
unless in the meantime such claim shall have been so 
exhibited or passed. 


Clawans v. Sheetz, (1937), 67 App.D.C. 366, 92 F.2d 
517, relied on by Appellants, holds nothing more than 
that a creditor may assert a claim against an executor 
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without first exhibiting it to him, legally authenticated. 
It does not stand for the proposition, as Appellants argue, 
that a fiduciary, with actual knowledge of a claim, may 
pay away the assets of a decedent’s estate merely because 
the claim has not been legally authenticated. As is ex- 
plained in Lewis v. Smith, D.C.Mun.App. (1959), 151 
A.2d 188, the purpose behind the requirement of exhibit- 
ing claims, legally authenticated, is to facilitate the speedy 
distribution of estates. Upon the presentation of such a 
claim, the fiduciary may pay it, or by unqualified rejection 
set in motion the running of a three month statute of 
limitations. In the same vein, a fiduciary having knowl- 
edge of a claim may compel the creditor, as provided 
above, to exhibit the same legally authenticated within 
thirty or ninety days, depending on whether the creditor 
is a resident or nonresident. If the creditor does not do 
so, the fiduciary is not required to retain any part of the 
estate for the benefit of the creditor; if the creditor does 
do so, the fiduciary may either pay the claim without 
risk to himself, or reject it and start the running of the 
three month statute, as previously explained. 


What a fiduciary may not do is what the Administrator 
did in the case at bar, namely, ignore a claim of which 
he had actual knowledge six months prior to the approval 
of his final account, and retain the entire assets of the 
estate, which he previously had distributed to himself as 
sole heir at law and next of kin without the authority of 
the Court. Such action was a flagrant violation of his 
duty as Administrator and the trust in him reposed, and 
the Court below was clearly correct in granting Appellee’s 
motion and entering judgment against the Administrator 
and Surety pursuant to the provisions of Section 28-2403 
of the District of Columbia Code, which are set forth 
earlier in this brief under Statutes Involved. 


Under the cireumstances of this case, the fact that the 
Administrator published against creditors in accordance 
with Sec. 18-526 of the District of Columbia Code affords 
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him no solace, first because he in fact was informed of 
Appellee’s claim before the approval of his account, and 
second, because the time set forth in the publication for 
exhibiting claims expired on October 14, 1958, over two 
months prior to Appellee’s overpayment to the Admin- 
istrator and thus well before Appellee’s claim arose. 


III. The validity of Appellee’s claim was uncontested 
and established by competent proof. 


In support of its motion for judgment, Appellee filed 
in the Court below the affidavit of its Assistant General 
Counsel, T. DeWitt Dodson [J.A. 7-8], with Exhibits A 
through H (which form part of the record in this Court) 
attached thereto. The basis of Appellee’s claim was set 
forth with particularity under oath and included refer- 
ences to and copies of all relevant documents. Appellants’ 
answer raised no issues of material fact with respect to 
the claim [J.A. 9-10]. The amount of decedent’s salary at 
the time of her death, upon which the whole matter turns, 
could easily have been verified and perhaps was by Ap- 
pellants. If they chose to submit contrary evidence to Ap- 
pellee’s sworn statement and supporting documents, they 
had ample opportunity to do so. Their present contention 
that they were not afforded the right to cross-examine is 
absolutely without merit; the question before the Court 
below was one of law and was correctly decided. 


Inasmuch as Appellee first requested the Administrator 
to return the $1,000 overpayment in April, 1959 [J.A. 16- 
17], it was well within the discretion of the Court below 
and entirely proper to award interest thereon from May 
1, 1959. 


IV. The Appeal of the Surety was not timely filed 
and should be dismissed. 


Judgment against the Administrator and Surety was 
entered in the Court below on January 19, 1962. The 
Administrator noted his appeal herein on February 14, 
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1962. Subsequently, on February 26, 1962 the Surety 
moved to amend the notice of appeal to include it as a 
party appellant and by order dated March 19, 1962, the 
Court below granted the motion. 


Rule 73 of the Federal Rules of Civil Procedure pro- 
vides that the time within which an appeal may be taken 
shall be thirty days from the entry of the judgment ap- 
pealed from, and that the notice of appeal shall specify 
the parties taking the appeal. It uniformly has been held 
that this thirty-day limitation is jurisdictional and failure 
to comply therewith requires a dismissal of the appeal. 
Schlink v. C. & O. Railway Co., 276 F.2d 116 (CCA 6, 
1960). Nor can this jurisdictional requirement be cir- 
cumvented by the amendment of a timely notice of appeal 
to include an additional appellant after the thirty-day 
period has elapsed. In Cook & Sons Equipment, Ince. v. 
Killen, 277 F.2d 607 (CCA 9, 1960), judgment was en- 
tered against a corporation and two individuals; the cor- 


poration appealed and subsequently the individuals sought 
to amend the notice of appeal to include themselves. The 
Court held at p. 609: 


After the entry of judgment in favor of plaintiff, 
an appeal was taken in which the corporation alone 
was named as appellant. No mention of the indivi- 
dual defendants was made. After the lodging of the 
appeal, a motion was made by the individual defend- 
ants to have their names added to the notice of appeal 
on the ground that the omission was a clerical error. 
The omission here was much more than a clerical 
error. It was a failure of the individual defendants 
to appeal. We have no authority to amend a notice 
of appeal so as to bring in additional parties. Ap- 
pellant relies on Rule 75(h) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A. That rule has no ap- 
plication in the instant situation. It applies to errors 
in the contents of a record. Rule 73(b) requires that 
the notice of appeal specify the parties taking the 
appeal. Only the parties named in the notice of ap- 
peal are brought within the appellate court’s juris- 
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diction. VII Moore, Federal Practice (2d ed. 1955: 
Sections 73.13, 73.14. The harmless error doctrine 
has no application to failure to name parties in a 
notice of appeal. Penwell v. Newland, 9 Cir., 1950. 
180 F.2d 551. The motion to amend is denied. 

Since the Surety failed to appeal within the time per- 
mitted by law, it has no standing to be heard in this 
Court. Only the parties named in the notice of appeal 
are brought within an appellate court’s jurisdiction, and 
the Court below manifestly was without authority to 
enlarge this Court’s jurisdiction by authorizing the 
amendment of the notice to include an additional party. 


CONCLUSION 


On the basis of the foregoing, it is respectfully sub- 
mitted that the judgment of the Court below should be 
affirmed, and the appeal of the Surety should be dismissed. 
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